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This matter conies before the Public Service Commission of Somh Carolina (the

Commission) on the Motion of the South Carolina Budget and Control Board (the Board)

for an Order striking portions of late-filed Hearing Exhibit 11 submitted by Chem-

Nuclear Systems, LLC (Chem-Nuclear or the Company). In the alternative, the Board

requests that this Commission enter a scheduling order requiring the Company to present

certain individuals for depositions within the designated time and extending the time to

respond to the late-filed exhibits submitted by Chem-Nuclear and the Commission Staff

(the Staff). Because of the reasoning stated below, both the Motion and the alternative

request are denied.

On January 9, 2002, this Commission ordered the Company and the Staff to file

certain late-filed exhibits related to the allowance of certain costs, including Barnwell

Operating Rights. This Commission ordered both the Company and the Staff to file and

serve those exhibits by February 11, 2002. This Commission ordered the statutory parties

and intervenors to respond to those exhibits by February 28, 2002. On March 1, 2002,

this Commission entered an Order granting the Board's Motion for an extension of time
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to respondto the late-filed exhibits until April 26, 2002. That Order recognizedthat

additional time was neededdue to the voluminousnessof the late--filedExhibit and

becausetheApplicanthadidentifiedseveralpotentialexpertwitnessesin HearingExhibit

11.

Accordingto the Board, sincethe entry of the Order,at thetime of the Motion,

Chem-Nuclearhasproducedfour of the witnessesidentified in Hearing Exhibit 11 for

depositions,andsix depositionsremainto be taken.TheBoardstatesthat, despitevarious

overtures,the Companyhasnot identified anydateson which the remainingdepositions

canbescheduled.Thedeadlinefor thepartiesandintervenorsto respondto thelate-filed

hearingexhibitswasApril 26, 2002.Noticesof depositionsof the remainingwitnesses

were served,but, accordingto the Board,Chem-Nuclear'scounselthen representedthat

hewasnot authorizedto acceptserviceof the depositionnoticesandthatthe depositions

likely wouldnot proceedasnoticed.Accordingly,theBoardmovesthat this Commission

strike tile reports,documentsand/or opinions included in Hearing Exhibit 11 that are

authored,reviewed,and/orsignedby the six specifiedindividuals.In the alternative,the

Boardrequeststhat the CommissionenteraschedulingOrder,requiringthe Applicant to

producethe specifiedindividuals for depositionsby May 10, 2002, and extendingthe

time for respondingto the late-filed exhibits of the Companyand Staff until June 10,

2002.

Chem-NuclearsubmittedaReturnto the Motion. The Companynotedthat none

of the six individualsnotedareemployeesof Chem-NuclearandChem-Nuclearis not in

aposition to controltheir schedulesfor the conductof discovery,or for anyotherreason.
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Chern-Nuclearstatesthat it has,however,attemptedin goodfaith to cooperateto arrange

suitabledatesfor thedepositions.

Chem-Nucleartakesissuewith severalmattersstatedby the Board.For instance,

theCompanystatesthat sinceneithercounselfor Chem-Nuclearnor Chem-Nuclearwas

awareof the intendeddeponents'availability, it wasnot possiblefor counselat Chem-

Nuclearto l_low whetherit was likely or unlikely thatthe depositionswould proceedas

theBoardhadnoticedthem.Further,Chem-Nuclearstatesthat it hasnot refusedto make

the notedpersonsavailablefor depositions.TheCompanystatesthat it hasattemptedto

assistin the arrangementsfor schedulingthe depositions,but that the individuals have

simplynotbeenavailablewhentheBoardwantedto deposethem.

Further, Chem-Nuclearstatesthat any prejudice sufferedby the Board by its

inability to take the requesteddepositions is minimal, since any hearing that the

Commissionmayhold will beprecededby aprefiling of testimonyand exhibitsof any

witnessesthatmaybecalled.

In addition,the Companynotesthat anyextensionbeyondthe dateof April 26,

2002 for the responsesto Hearing Exhibit 11 would create the possibility that this

proceedingwould extendinto a subsequentproceedingto addressthe identification of

allowablecostsfor the fiscal year2002-03,pursuantto S.C.CodeAnn. Section48-46-

60(B)(4)(Supp.2001).

Finally, Chem-Nuclearstatesthat the Board has not provided any justifiable

reasonto supporta decisionto strike thoseportions of Hearing Exhibit 11 which its
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Motion identifies. The Company asks that the Motion and the alternative request be

denied.

We agree with Chem-Nuclear. First, since none of the individuals to be deposed

are employees of Chem-Nuclear, we do not see how Chem-Nuclear can be expected to

control the scheduling of depositions of those individuals. It appears that Chem-Nuclear

has attempted to aid in this process, however. Further, we do not think that the Board has

suffered any prejudice by its inability to depose the requested individuals. It is a truism

that this Commission will enter a scheduling Order prior to any supplemental hearing

which will require the parties to prefile testimony and exhibits. Thus, the Board will learn

what the potential witnesses will say well in advance of the supplemental hearing, if any.

Of course, the Board will have the right of cross-examination during any hearing that

may be held.

In addition, we agree with Chem-Nuclear when it states that any extension

beyond the date of April 26, 2002 for the responses to Hearing Exhibit 11 would create

the possibility that this proceeding would extend into a subsequent proceeding to address

the identification of allowable costs for the fiscal year 2002-03. We do not intend to

create that possibility. We also agree with the Company when it says that the Board has

not provided any justifiable reason to support a decision to strike those portions of

Hearing Exhibit 11 which its Motion identifies.
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Accordingly, for the above-statedreasons,the Motion of the Board and the

alternativerelief soughtare herebydenied.This Order shall remain in full force and

effectuntil furtherOrderof theCommission.

BY ORDEROFTHE COMMISSION:

ATTEST:

ExEcutive@ctor

(SEAL)

Chairman


